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WETLANDS AND DEVELOPMENT

by Arthur H. Siegal

ne of the most common

problems encountered by

real estate developers is the
discovery of wetlands on property
proposed for development. Wetlands
provide environmental benefits such
as: flood and storm control; wildlife
habitat; pollution treatment; erosion
control; water protection and filtra-
tion; provision of nutrients in water
food cycles. Although, in the abstract,
most would agree that these are
valuable functions that should be
protected, a number of issues continue
to be debated regarding what is a
wetland; what must someone do to
develop a wetland; and what remedies
are available to someone who is not
permitted to develop a wetland.

Governing Statutes

There are two statutes that govern
the filling and development of wet-
lands. Section 404 of the Federal Water
Pollution Control Act! requires the
Army Corps of Engineers and the
Environmental Protection Agency )
(EPA) to permit the discharge of fill
materials into navigable waters of the
United States, which has been defined
to include certain wetlands. The CWA
also allows states to administer their
own individual permitting programs
for the discharge of fill materials.?
Michigan received this authority in
1983. Only one other state has re-
quested and received this authority.?

Michigan’s authority to control,
regulate and issue permits relating to
wetlands is found in the Goemaere-
Anderson Wetland Protection Act
(Wetland Act).* This authority is still
subject to oversight by EPA and the
corps.® EPA has exercised this author-
ity in certain cases.®

What’s a Wetland?

There have been numerous discus-
sions recently at both the state and
federal levels regarding what is a
wetland. The Wetland Act defines a
wetland as “land characterized by the
presence of water at a frequency and
duration sufficient to support and that
under normal circumstances does
support wetland vegetation or aquatic
life and is commonly known as a bog,
swamp or marsh and whichis...”
contiguous to a lake, pond, river or
stream;” not contiguous to a lake,
pond, river or stream and more than
five acres in size;® or not contiguous to
a lake, pond, river or stream and less
than five acres in size if the MDNR
determines that the area is essential to
the state’s natural resources.” What is
“contiguous?” One recent administra-
tive decision addressed this question.
MDNR denied an application for a
permit to dredge and fill approxi-
mately 15,000 cubic yards of commer-
cial property in Traverse City. The
applicant, Smith, requested a con-
tested case hearing, claiming that
MDNR had no jurisdiction to regulate
the site as a wetland. MDNR claimed
it had jurisdiction over Smith’s parcel
because it was contiguous to a creek
based on a surface water connection
through a roadside ditch, culverts and
intermittent streams. The Administra-
tive Law Judge (ALJ) concluded that,
because the word “contiguous” is not
defined in the Wetland Act, under the
plain meaning of the word, a contigu-
ous wetland must touch or directly
contact a lake, pond, river or stream.
Therefore, the ALJ proposed to
dismiss the case, stating that MDNR
lacked jurisdiction to regulate the
subject site under the Wetland Act

because it did not directly contact the
creek. The NRC accepted the ALJ’s
proposal for decision."

Artificial Wetlands?

In many instances, earthwork or
other factors create what appears to be
a wetland where one did not previ-
ously exist. The Michigan Court of
Appeals ruled that where earthwork
related to the state’s construction of a
highway created wetland-type condi-
tions, the conditions are regulated
wetlands.” A recent administrative
case also dealt with this issue.”

The NRC rejected an argument that
a proposed fill area was not a wetland
because the area was wet due to a
discharge from a neighbor’s septic
tank. The NRC found that the area
was a wetland because the area had
hydric soils and supported wetland
vegetation, stating that the Wetland
Act does not differentiate between
natural and artificial wetlands.

The standards under the federal
law appear somewhat different. See
Village of Oconomowoc Lake v Dayton
Hudson Corp.,** applying the CWA and
holding that a six acre artificial
retention pond that was built as part
of a warehouse construction project
was not part of the “waters of the
United States” governed by the CWA,
even if the pond drained into ground-
water. The court held that this issue
was left to be determined by state law.

Permit Process

After a property is determined to
be a regulated wetland, unless there is
an applicable exemption,' before the
property may be used, a permit must
be obtained.'® After MDNR receives
the permit application (or holds a
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hearing on the application), it has 90
days to make a decision. If no action is
taken within 90 days, the permit is
deemed approved.”

The MDNR will review the permit
application to determine if the pro-
posed activity: (1) is in the public
interest; (2) is necessary and lawful; (3)
will not result in an unacceptable
disruption of aquatic resources; and
(4) depends on being located in a
wetland, or no feasible and prudent
alternative exists. The MDNR will also
consider: the probable impact of the
proposal in relation to cumulative
effects of existing and anticipated
projects; the amount of remaining
wetland in the area;® and economic
value, both public and private, of the
proposal.’” These standards are very
demanding and the burden is squarely
on the applicant. Often MDNR will
recommend issuance of a permit, but
for less filling than was applied for.

If a permit is denied, an applicant
may contest the decision through the
administrative process, including
seeking a hearing before an ALJ and
followed by consideration before the
Natural Resources Commission
(NRC). This process can take as long
as two years.” If the applicant or
MDNR disagree with the ALJ’s
recommendation, either may appeal
by filing an exception which leads to
an argument before the NRC.

Wetland Mitigation

One suggestion often made is to
“mitigate” the destruction of wetlands
by creating new wetlands. The Wet-
land Act permits this approach® and
the rules MDNR has adopted provide
standards.” However, mifigation is
not a panacea. One cannot simply
expect to “swap” replacement wet-
lands for existing wetlands. The
Wetland Act rules provide that
“[m]itigation shall not be considered
when it is feasible and prudent to
avoid impacts. . .”* When mitigation
is appropriate, it should be provided
as close as possible to the proposed
development, shall assure no net loss
in wetland resources and may require
monitoring may be required to
document that the replacement
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wetland has taken hold.®

Local Regulation

In 1992, the Michigan Legislature
amended the Wetland Act to address
municipal regulation of wetlands. The
amendments authorize municipalities
to adopt ordinances regulating
wetlands, provided that the ordinance
does not define “wetland” different
from the Wetland Act (except that the
ordinance may regulate wetlands
smaller than five acres in size) and
that the ordinance may not require a
permit for uses authorized under the
Wetland Act.? Such local ordinances
may not be enacted until the munici-
pality establishes a map inventorying
all of the wetlands within its bound-
aries.”

N~ B

In many instances,
earthwork or other factors
create what appears
to be a wetland where one
did not previously exist.
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If the ordinance regulates wetlands
smaller than two acres in size, the
municipality must approve a use
permit unless it finds, in writing, that
the wetland is essential to the preser-
vation of the natural resources of the
municipality. The Act specifies facts
that support this conclusion.?®

Fines and Penalties

Filling a wetland without a permit
when one is required may lead to
injunctive relief and civil and criminal
penalties. The Wetland Act provides
for civil fines of up to $10,000 per day.
If a person willfully violates a permit,
he or she is guilty of a misdemeanor,
and may be punished by criminal
fines of up to $25,000 per day of
violation or imprisonment for up to
one year, or both. Second time viola-
tors may be punished by criminal
fines of up to $50,000 per day of
violation or imprisonment for up to
two years, or both.?”

Wetland Regulation as a Taking
The Wetland Act does recognize

that the determination that a piece of
property is a regulated wetland may
effect a taking of property without just
compensation in contravention of the
Michigan constitution and authorizes
a person denied a wetland develop-
ment permit to bring suit.** If such a
plaintiff is successful, the Wetland Act
authorizes the court to effect one or
more of three remedies: (1) compensa-
tion for the full value lost; (2) compel
the acquisition of the property at its
value before regulation; and/or (3)
modify the treatment of the property
to minimize the detrimental affect on
its value™

Although the Wetland Act provides
these remedies, it is rare that a prop-
erty owner is successful in using them.
In Harkins v Department of Natural
Resources,? the court of appeals
rejected the plaintiff’s argument that
the denial of his request for a permit
amounted to an unconstitutional
taking of his property because the
value of his property would double if
he were allowed to fill the entire
wetland as originally requested. The
court stated that an owner deprived of
the most profitable use of his property
is not necessarily entitled to compen-
sation.

However, in K & K Constr., Inc. v
Department of Natural Resources,® the
Michigan Court of Claims found
MDNR’s denial of a wetland permit
effected a taking and ruled that the
Wetland Act’s provisions regarding
takings® that limit the value of prop-
erty taken under the Wetland Act are
unconstitutional because “it is solely
the province of the court to determine
just compensation.”* The court
awarded plaintiffs $5,941,181, the fair
market value of the entire 52.67-acre
parcel. Because MDNR conceded the
plaintiffs’ right to develop and/or sell
the property and agreed to issue a
permit consistent with the plan, the
court reduced the award amount by
the acreage covered by the plan,
leaving an award of $3,245,256 plus
interest and ordered the wetland
property deemed to have been taken
to be conveyed to the state. The court
also determined that MDNR'’s rejec-
tion of the plan resulted in the plain-
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tiffs” loss of use of the property for
several years and constituted an
interim taking.

The court’s order is currently on
appeal to the Michigan Court of
Appeals.

A federal case interpreting the
CWA also provides some guidance. In
Loveladies Harbor v United States,
Loveladies Harbor, a real estate
developer, purchased 250 acres of
largely wetland property in New
Jersey in the 1950’s. Loveladies
developed most of the property,
leaving 51 acres undeveloped. Of
those 51 acres, 50 were wetland.
Following adoption of the CWA's
provisions regulating wetland devel-
opment, Loveladies submitted to the
state and the COrps, numerous (and
progressively less ambitious) develop-
ment proposals. Ultimately, the state
approved a plan under which
Loveladies would develop 12.5 acres
(including the one dry acre) and the
remaining 38.5 acres subject to an
easement preventing their develop-
ment in perpetuity. When Loveladies
sought approval from the corps, the
state objected to the permit, which
was denied. Loveladies then brought
suit.

On appeal, the Court of Appeals
followed the recent trend in takings
law,*” holding that a taking that
requires compensation would be
found if: (1) there was a denial of
economically viable use of the prop-
erty; (2) the property owner had
distinct investment-backed expecta-
tions; and (3) the property interest
taken was vested by state property
law in the owner and was not subject
to regulation under state nuisance law.

The parties acknowledged that
Loveladies bought the land with
distinct investment-backed expecta-
tions with which the permit denial
interfered and so the court focused on
the other two issues.

As to whether there was a denial of
economically viable use of the prop-
erty, the debate centered on the
“property” to be evaluated - was it
Loveladies’ original 250 acres, the 12.5
acres which were the subject of the
permit application or something in
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between. The court held that the
acreage to be evaluated depended on
the facts of each case. Because New
Jersey had thoroughly reviewed and
permitted the development of the first
199 acres without imposing any
limitations relating to wetlands, the
court held that the 51 acres was the
appropriate “property” to be evalu-
ated. Because Loveladies had dedi-
cated 38.5 acres to the state, the court
held that the denial of the permit for
the remaining 12.5 acres effectively
denied Loveladies economically viable
use of its property.

As to the state nuisance law issue,
the court held that it would be inequi-
table to allow the state to grant its
approval and then to defeat the permit
by arguing that the filling constituted
a nuisance to defeat the permit. Also,
the nuisance issue had been addressed
by the trial court which concluded that
the filling did not constitute a nui-
sance. Therefore, the $2.6 million plus
judgment below was affirmed.

Conclusion

The recent trend has been to allow
more development of wetland prop-
erty and this trend appears likely to
continue. However, the process by
which wetlands are developed is a
lengthy and complicated one and is
not to be taken lightly by either the
developer or his/her attorney.
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law firm of Jaffe, Raitt, Heuer & Weiss.
Siegal is a 1983 graduate of Wayne State
University and cum laude graduate of the
University of Michigan Law School. He
concentrates his practice in environmental
law. Siegal last appeared in LACHES in
June 1994.
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